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Summary. In 1991 the Supreme Court held in Wilson v. Seiter that correctional officials
are liable for inhumane conditions of confinement if--but only if--the inhumane conditions
are the direct result of the deliberate indifference of those officials. Deliberate indifference
is a subjective mental state that includes both intent to harm and criminal recklessness.
Unless responsible correctiona officials acted with at least criminal recklessnessin

creating and maintaining inhumane conditions of confinement, prison conditions that are
objectively inhumane do not violate the Eighth Amendment. Plaintiffs challenging the
congtitutionality of prison conditions must now establish both a subjective and an objective
component.

. Wilson's Forebears

In June 1991 the Supreme Court in the five-to-four Wilson v. Seiter decision /1/ formally
parsed the Eighth Amendment into an objective and a subjective component. The Court's
sequential reasoning--heavily influenced by its grandsire, Louisana ex rel. Francisv.
Resweber /2/ through Estelle v. Gamble /3/--ran as follows. First, as to the objective
component, the Court held that (1) the Eighth Amendment forbids correctional officials
from inflicting cruel and unusual punishment upon convicted persons; /4/ (2) cruel and
unusua punishment is manifested in correctiona officials unnecessary and wanton
infliction of pain upon convicted persons; /5/ (4) pain implies harm; and (5) correctional
officials must have engaged in some quantum of harmful conduct sufficient to merit
constitutional concern (objective component). /6/

As to the subjective component, /7/ the Court held that wanton conduct is intentional
conduct. /8/ Intentionality is a state of mind, and a state of mind is a subjective
phenomenon. Only a correctional official's conduct resulting in constitutionally cognizable
harm (objective component) caused by the officia's cul pable state of mind (subjective
component) is violative of the Eighth Amendment. What constitutes a cul pable state of
mind depends upon the constraints facing the correctional official. /9/ In challenges to the
conduct of correctional officials not implicating the competing concerns of prisoners



needs and governmental responsibilities, the subjective component is satisfied only if the
harm resulted from correctiona officials deliberate indifference /10/ to the risk of harm. In
challenges to the conduct of correctional officials implicating the competing concerns of
prisoners needs and governmental responsibilities, the subjective component is satisfied
only if the correctiona officias acted malicioudy and sadistically for the purpose of
causing harm. /11/

Justice Scalia, writing for the majority, cavalierly dismissed the United States suggestion
/12/ that imposing a requirement of a culpable state of mind would allow correctional
officials to escape responsibility for inhumane conditions of confinement because of fiscal
constraints beyond their control. /13/ According to the mgority, even if this "cost defense”
does negate the subjective component of a culpable mental state, the defense does not
eliminate the requirement that the inhumane conditions of confinement created and
maintained by correctiona officias derive directly from a culpable mental state. /14/ The
majority was untroubled by the possibility that correctional officials might escape
responsibility for inhumane conditions of confinement on this basis because, they said, no
correctional officiasin this or any other case had ever raised a "cost defense.” /15/

The majority was ssimply wrong in concluding that the "cost defense” is a chimera
Defendant correctional officials have frequently argued their good faith in the face of
insufficient funding in litigation challenging the constitutionality of conditions of
confinement. In Smith v. Sullivan, /16/ for example, the defendant correctional officials
claimed that state spending limits would be exceeded if the lower court's order were
implemented. In response, the Fifth Circuit indicated that "[i]t is well established that
inadequate funding" will not absolve correctiona officials from liability for the
perpetuation of unconstitutional conditions. /17/

Other circuit courts of appeals have smilarly and consistently found prison conditions
unconstitutional regardless of the fiscal constraints facing the defendant correctional
officias. /18/ These cases all stand for the proposition that fiscal constraints may be
relevant to--although not dispositive of--the issue of remedy but are not relevant to the
issue of liability. /19/

Wilson may signal a significant departure from this well-established precedent at least in
litigation challenging conditions of confinement in prisons and jails. By requiring a
subjective component in Eighth Amendment litigation, the Supreme Court has shifted the
money issue from remedy to liability. The potential for mischief stuns. True, Justice Scalia
writes that "[t]he long duration of a cruel prison condition may make it easier to establish
knowledge and hence some form of intent." /20/ But if correctional officials can
successfully defend inhumane prison conditions on the basis of insufficient appropriated
funds, then the length of duration of those conditions may establish the intent of the
legidative branch, but not of defendant correctiona officials.



Justice White, joined by Justices Marshall, Blackmun, and Stevens, wrote an opinion
concurring in the judgment only that correctly spotlights this problematic outcome. /21/
As they point out,

[i]nhumane prison conditions often are the result of cumulative actions and
inactions by numerous officials inside and outside a prison, sometimes over
along period of time. In those circumstances, it is far from clear whose
intent should be examined. . . . [I]ntent smply is not very meaningful when
considering a challenge to an institution, such as a prison system. /22/

If a prisoner challenges the specific acts of specific correctiona personnel, e.g., anurse
who refuses to summon medical assistance for a comatose prisoner, a guard who assaults
aprisoner, or awarden who orders a starvation diet, a subjective standard of deliberate
indifference will not be difficult to apply. The intent of the actor is apparent in the act
itself. But cases challenging systemic prison conditions are very different. A comparison of
Estelle v. Gamble, /23/ acase in which an individual prisoner challenged the adequacy of
the medical care he received while incarcerated in a Texas state prison, with cases such as
Bishop v. Stoneman, /24/ challenging the prison medical system as awhole, illustrates the
problems created by requiring a subjective component in the latter category of cases.

In Gamble the Supreme Court held that deliberate indifference to the serious medical
needs of prisoners, whether "manifested by prison doctors in their response to the
prisoner's needs or by prison guards in intentionally denying or delaying access to medical
care or intentionally interfering with the treatment once prescribed" violates the Eighth
Amendment. /25/ The Court was considering the specific acts of specific prison personnel
in responding to the specific medical problems of an individua prisoner, /26/ not a
prisoner's challenge to the overall adequacy of a prison's medical care system.

In contrast, Bishop, a class action, challenged the medical care system at the Vermont
State Prison. /27/ The lower court had granted defendants' motion to dismiss after
determining that none of the "typical incidents" of inadequate medical care alleged in the
complaint amounted to more than negligence. /28/ According to the lower court, the
plaintiffs would be entitled to relief only if one or more incidents of inadequate medical
care standing alone met the "deliberate indifference” standard. /29/

The Second Circuit disagreed with the lower court's analysis. Instead, the court of appeals
held that either (1) a series of incidents of negligent medical care closaly related in time, or
(2) amedical care system "so wholly inadequate for the prison population's needs that
suffering would be inevitable" would constitute culpable, deliberate indifference. /30/ At
least in systemic challenges to medical care, the Second Circuit was willing to infer
deliberate indifference from consequences. The Second Circuit's reasoning is consistent
with Justice Stevens's dissent in Gamble.

In his dissent, Justice Stevens raised serious concerns about the magjority’'s emphasis on the
defendants motivation "as a criterion for determining whether cruel and unusual



punishment has been inflicted." /31/ Holding fast to an objective standard, Justice Stevens
indicated that whether prison conditions inflict cruel and unusua punishment on prisoners
should be determined by "the character of the punishment rather than the motivation of the
individual who inflicted it. Whether the conditions in Andersonville were the product of
design, negligence, or mere poverty, they were cruel and unusual." /32/

The possibility that a series of negligent incidents closely related in time might constitute
deliberate indifference while none of those incidents standing al one was more than
inadvertence or negligence was raised by Justice Frankfurter in his concurring opinion in
Resweber. /33/ Justice Frankfurter agreed with the majority that an inadvertent failure to
electrocute successfully a convicted person did not preclude the state from again
attempting the electrocution. But he added that a series of "abortive attempts' might be
something more than an "innocent misadventure" and therefore perhaps violative of the
Eighth Amendment. /34/

The Seventh Circuit dealt directly with the individual versus systemic challenge to
conditions of confinement in Kelley v. McGinnis. /35/ One of plaintiff's theories was that
"the prison clinic's repeated long-term negligent treatment of his medical condition, rather
than itsintentional actions, amounts to deliberate indifference.” /36/ The Seventh Circuit
reaffirmed its earlier position that, at least in class actions, repeated, negligent acts can
evidence deliberate indifference. The court then went on to indicate that repeated,
negligent acts directed at an individual prisoner can also constitute deliberate indifference.
If legal theories of repeated, negligent incidents and a system so grossly inadequate that
harm is inevitable remain viable after Wilson, the question remains: Who is deliberately
indifferent--the legidature or the defendant correctional officials? /37/

Il. Wilson's Progeny

Prior to Wilson, it seemed clear that there were objective criteria against which to measure
the constitutionality of prison conditions. /38/ Prisoners rights against cruel and unusual
punishment were violated when responsible correctional officials who either knew or
should have known of conditions falling below constitutional minima as measured against
objective criteriafailed to act to correct those conditions. /39/

Since Wilson, a number of circuit courts of appeals have required actual knowledge of
inhumane conditions in order to find correctiona officias liable for inflicting cruel and
unusual punishment on prisoners. /40/ The mental state required for afinding of culpability
iscriminal recklessness, i.e., that prison officials have "actual knowledge of impending
harm easily preventable so that a conscious, culpable refusal to prevent the harm can be
inferred from the defendant's failure to prevent it." /41/

The cases decided by the circuit courts under Wilson have principally been individua cases
as opposed to class actions. Because these cases were filed prior to Wilson, the issue of
fiscal and other constraints raised by defendant correctional officials as a counter to the



subjective "deliberate indifference" standard has not yet been dealt with by the appellate
courts. /42/ But, in this day of state budget crises and overcrowded and aging prisons, the
issue will inevitably arise. /43/

A variety of substantive issues has reached the appellate level in the last year-and-a-half. In
each of the cases discussed below, the court cited Wilson in support of its reasoning.

A. Medical Care

In Johnson v. Lockhart, /44/ the Eighth Circuit for the second time reversed the dismissal
of a prisoner's complaint that a ten-month delay between diagnosis and treatment of his
extreme medica condition violated the Eighth Amendment. The court distinguished the
doctrine respondeat superior--which will not support a section 1983 claim against
correctiona officials-from atheory of direct liability for failure properly to train,
supervise, direct, or control the actions of subordinates. "Abdication of policy-making and
oversight responsibilities can reach the level of deliberate indifference. . . caug/ing]
constitutiona injury." /45/

Harrisv. Thigpen /46/ challenged the Alabama Department of Corrections programs for
treatment of prisoners testing positive for the HIV virus. While the Eleventh Circuit
ultimately found no Eighth Amendment violation, the court reaffirmed the purview of the
"deliberate indifference” standard in systemic challenges to medical care first announced
by the Second Circuit in Bishop v. Stoneman: /47/ either a series of incidents of delayed or
denied medical care closaly related in time, or such systemic and gross deficienciesin
staffing, facilities, equipment, or procedures that the prison population is effectively denied
access to adequate medical care. /48/

At the district court level, three cases have arisen in the Northern District of Indiana
culminating in written opinions by Judge Allen Sharp. In Feldersv. Miller /49/ the court
found that the defendant physician had not denied the prisoner-plaintiff trestment for
tuberculosis. The plaintiff had received tests for tuberculosis, which he was found not to
have, and was prescribed prophylactic medication to prevent the onset of the disease. /50/
In dictathe court stated that "mere delay in receiving treatment does not generally involve
deliberate indifference.” /51/ That remark, however, appears to conflict with the statement
in Gamble that deliberate "indifference is manifested by prison doctorsin their response to
the prisoner's needs or by prison guards in intentionally denying or delaying access to
medical care or intentionally interfering with the treatment once prescribed." /52/
Certainly, the Felders court concluded that Wilson established a much higher standard for
deliberate indifference than had been the case in prior medical care cases. /53/

The second of the Indianatrilogy is Hagan v. Clark. /54/ Again, applying the Seventh
Circuit's "criminal recklessness' standard, /55/ which was cited with approval by the
Supreme Court in Whitley v. Albers, /56/ the court held that the prisoner failed to prove
deliberate indifference to his medical needs.



Finally, Judge Sharp adopted the recommendation of the magistrate in Diaz v. Broglin /57/
and granted summary judgment in favor of the defendants. The magistrate concluded that
the prisoner had failed to prove criminal recklessness and that he had received adequate
medical care. /58/ In adopting the magistrate's recommendations, the court indicated that
"deliberate indifference is not a static concept but an evolutionary one, even at this level of
the federd judiciary," and that Gamble must be reexamined under Wilson. /59/

In Ross v. Kelly, /60/ the court applied the "deliberate indifference" standard in a case
challenging treatment received for wrist and knee problems. The court found that the
objective component of the standard requires a serious deprivation of a prisoner's
congtitutional rights, while the subjective component requires that the defendant have
brought about that deprivation in wanton disregard of those rights. /61/ "To establish
deliberate indifference, therefore, plaintiff must prove that the defendants had a culpable
state of mind and intended wantonly to inflict pain." /62/ The court also indicated that the
same standards of medical care cannot be imposed upon a prison as are required of
hospitals in the free community. /63/ In reaching this conclusion, the court misapplies the
language of other cases and seems to indicate that substandard medical care is acceptable
in prisons. /64/ The implications of that conclusion for the eight hundred thousand men
and women currently incarcerated in state and federal prisons /65/ are frightening.

B. Suicide

Each of the following cases arose from jail suicides. The Eighth Amendment is not
applicable to pretrial detainees. Litigation to remedy inhumane jail conditions affecting
pretrial detainees arises under the Fourteenth Amendment. /66/ Therefore, Wilson, which
is an Eighth Amendment case, may not be directly applicable. Indeed, in City of Canton v.
Harris, /67/ the Supreme Court indicated that "something less than the Eighth
Amendment's 'deliberate indifference’ test may be applicable in claims by detainees
asserting violations of their due process right to medical care while in custody."”
Nonetheless, lower courts deciding jail cases continue to apply the standards promulgated
by the Supreme Court in Eighth Amendment cases to analogous cases arising under the
Fourteenth Amendment.

Simmons v. City of Philadelphia /68/ involved the suicide of a pretrial detaineein the city
jail. The court discussed the impact of Wilson on challenges to pretrial conditions of
confinement (Fourteenth Amendment) as contrasted with prison conditions for convicted
persons (Eighth Amendment). The court concluded that, "in order to establish that the
City was deliberately indifferent to the needs of intoxicated and potentially suicidal
detainees, plaintiff must have adduced scienter-like evidence of the deliberate indifference
of specific policymakers." /69/

Manarite v. City of Springfield /70/ dso involved the suicide of a pretria detainee held in
the protective custody unit of the city'sjail. Applying the Wilson "criminal recklessness'
standard, the court held that, in order to demonstrate culpable, deliberate indifference by
city officialsin cases involving serious harm or degth, including suicide, plaintiff must



demonstrate (1) an unusually serious risk of harm that was (2) actually known to the
defendant, (3) who, in the face of that actual knowledge, fails to take "obvious steps to
address that known, serious risk." /71/

In the three years before the detainee's suicide in Manarite, sixteen other detainees had
attempted suicide; in the preceding nine months, four detainees had attempted to hang
themselves with shoelaces. The defendant police chief knew about each of the suicide
attempts and knew that departmental policy called for removal of detainees shoelaces.
The police chief had promulgated "commonplace suicide prevention policies’ and had
ordered copies of the policies distributed to al officers. /72/ The court found that the
police chief's "shortcomings' were (1) afailure to realize shoelaces were involved in an
unusual number of suicides and (2) a consequent failure to order officers to implement the
no-shoelace policy. /73/ The court concluded that, although these "shortcomings' may
well have amounted to negligence, they did not constitute deliberate indifference.
Therefore, the court affirmed the lower court's grant of summary judgment to defendants.

Bell v. Stigers /74/ was decided shortly after Wilson but makes no referenceto it.
Nonetheless, the Eighth Circuit reversed the district court's denial of summary judgment to
the defendants for failing to prevent the suicide attempt of an 18-year-old arrested for
drunk driving. The suicide attempt failed, leaving the arrestee permanently brain-damaged
and otherwise physically injured. /75/ After acknowledging that the Supreme Court has
not expressly recognized a prisoner's right to be protected from self-inflicted harm, the
Eighth Circuit indicated that a number of cases have extended the Gamble standard of
deliberate indifference to prisoner suicide cases. /76/ The court held that a defendant
prison official's actual knowledge of a particular detainee's suicidal tendencies was
essential to establishing the official's deliberate indifference. Since, in this case, the
defendant was not aware that the detainee was a suicide risk, athough the detainee fit the
profile of the likely jail suicide, the court held that the defendant's failure to take away the
detainee's belt was at most negligence, not deliberate indifference. /77/ Agreeing with the
Eleventh Circuit, the Eighth Circuit decided that "the law does not require jail officialsto
keep up with the latest literature in the social sciences, i.e., the literature on suicide high-
risk detainees." /78/

C. Prisoner-on-Prisoner Assaults

In Henricks v. Coughlin /79/ the court applied the "deliberate indifference" standard to
prisoner-on-prisoner violence. The court stated that protecting prisoners from each other
generaly involves no competing governmental responsibilities. Therefore, a prisoner's
claim that correctiona officials acted with deliberate indifference to his safety in failing to
protect him from harm inflicted by other prisoners may state an Eighth Amendment claim
under section 1983. /80/

But in another case, in which a prisoner was fatally stabbed by afellow prisoner, the Sixth
Circuit found that the correctional officer who failed to follow prison policy by failing to
search cells and pat down prisoners was not deliberately indifferent to the victim's safety.



/81/ The court found that only violations of prison policies that rise to the level of a
wanton infliction of pain will support an Eighth Amendment claim. /82/

In Y oung v. Quinlan /83/ the Third Circuit analyzed the quantum of knowledge required
post-Wilson, i.e., whether defendant correctional officials actually knew or should have
known of a serious imminent risk of harm, in order to satisfy the subjective component of
the "deliberate indifference” standard. The Third Circuit agreed with the Ninth Circuit that
the "should have known" quantum is sufficient. /84/ The court defined "should have
known" as a strong likelihood of harm that is so obvious that alay person would
recognize the need for preventative action. /85/ " Should have known" is "more than a
negligent failure to appreciate the risk" but "less than a subjective appreciation of the risk."
186/

In Redman v. County of San Diego the Ninth Circuit reaffirmed that, if correctional
officials have actual knowledge of arisk of harm facing a prisoner or should have known
of the particular vulnerability of the prisoner, they may not act with reckless indifference
to his or her safety. /87/

Because of the split among the circuits, the issue of whether the subjective component of
the "deliberate indifference" standard requires actual knowledge, or whether constructive
knowledge is sufficient, will likely reach the Supreme Court. Since Wilson relied heavily
on the Seventh Circuit's reasoning in Duckworth v. Franzen, /88/ and the Seventh Circuit
subsequently adopted an "actual knowledge" requirement in McGill v. Duckworth, /89/ it
is reasonable to predict that the Supreme Court will require the actual knowledge
component of criminal recklessness.

D. General Conditions of Confinement

In an overcrowding case implicating both state and county correctional facilities, the state
defendants argued that the intent requirement in emergency situations established in
Wilson, i.e., that the defendant correctional officials have acted malicioudly and sadistically
for the purpose of causing harm, should be applied to conditions of confinement cases
arising from overcrowding. /90/ The Fifth Circuit rejected this argument, stating that the
higher intent requirement was applicable only to cases in which the correctiona officials
were required to deal with an immediate emergency requiring them to act in haste and
under pressure. The defendants also argued that the legislature's refusal to fund
corrections was responsible for the unconstitutional conditions. The court aso rejected
this argument, finding that the defendants could have taken actions within their available
resources to remedy the overcrowding problem. /91/

The plaintiff in Williams v. Griffin /92/ challenged both overcrowding and the resultant
unsanitary conditions. The court found that, for the plaintiff to state a claim under the
Eighth Amendment, he must show that "overcrowding, in light of overall prison
conditions, deprived him of a specific human need.” /93/ The court reached its conclusion
based on Wilson's narrowing of the "totality of conditions" approach to determining the



constitutionality of prison conditions. As Wilson stated, conditions that do not alone
violate the Eighth Amendment will be found unconstitutional only if they "have a mutualy
enforcing effect” that together deprive a prisoner of life's basic necessaries. /94/

The Seventh Circuit reaffirmed its "actual knowledge" requirement in Jackson v.
Duckworth. /95/ The court held that correctiona officials actual knowledge of impending,
easly preventable harm is required to establish the subjective component of Wilson. A
desire that the prisoner suffer harm can be inferred from afailure to act in these
circumstances. But, "[i]f the harm is remote rather than immediate, or the officials don't
know about it or can't do anything about it, the subjective component is not established
and the suit fails." /96/

Finally, in Baker v. Holden, /97/ the district court determined that double celling of some
units was unconstitutional because of the resultant conditions, while double celling of
other units would not cause unconstitutional conditions of confinement, e.g., with respect
to ventilation, personal safety, showers, fire protection. /98/

I1l. Conclusion

Wilson has had a significant influence on the reasoning of the lower courts deciding cases
challenging the constitutionality of prison conditions. Whether Wilson has actually
changed anything beyond adding language to pleadings, jury instructions, and posttrial
briefsisunclear. It islikely, however, that the "actual knowledge" component of criminal
recklessness as opposed to the lesser measure of "knew or should have known" will
ultimately be adopted by the Supreme Court as arequirement for afinding that
correctional officials acted or failed to act from a culpable menta state causing
constitutionally cognizable harm to a prisoner. Plaintiffs are well advised in Seventh
Circuit litigation aswell asin other circuits to plead and be prepared to prove that
correctional officials had actual knowledge of the challenged conditions.
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